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Rev. Proc. 2019-39 establishes remedial amendment periods (RAPs) and plan amendment deadlines for
correcting defective document provisions in Code Section 403(b) plans. The rules are similar to those that
apply to Section 401(a) qualified plans under Rev. Proc. 2016-37. The new guidance gives 403(b) plan
sponsors a system to maintain compliant documents — and their plans’ tax-favored status — after the
initial RAP for 403(b) plans expires on March 31, 2020.
REMEDIAL AMENDMENTS TO PLAN DOCUMENTS
Final IRS regulations adopted in 2007 required all employers offering 403(b) plans — including plans not
subject to ERISA — to maintain a written plan document as a condition of the plan’s tax-favored status
(although a narrow exception applies to some churches). The regulations required employers to adopt
written plan documents (or amend existing documents) to comply with the regulations by Jan. 1, 2009 (or
the plan’s effective date, if later). However, in Notice 2009-3, IRS issued transition relief that gave
sponsors until Dec. 31, 2009, to satisfy the written document requirement if they operated their plans under
a reasonable interpretation of Section 403(b) and retroactively corrected any operational failures.
Initial 403(b) RAP Ends March 31, 2020
Sponsors that met the Dec. 31, 2009, deadline have a RAP to correct any document defects retroactive to
Jan. 1, 2010. In general, sponsors must amend their plan documents before this initial RAP ends to correct
any plan terms that don’t comply with Section 403(b) and add any missing necessary provisions. In Rev.
Proc. 2017-18, IRS announced that the initial 403(b) plan RAP would end on March 31, 2020. However,
Rev. Proc. 2019-39 provides transition relief that extends the initial RAP for certain amendments (see
Transition Rules below).
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RAPs for Plan Defects Arising After March 31, 2020
Rev. Proc. 2019-39 also establishes RAPs and amendment deadlines for 403(b) plan sponsors to correct
document defects arising after March 31, 2020. An employer must amend its plan to fix any provision that
violates the 403(b) requirements before the end of the RAP for the defective provision. These RAPs and
amendment deadlines are explained separately below for individually designed and preapproved plans
and summarized in tables in the Appendix at the end of this article.
The new rules for 403(b) plans are similar — but not identical — to the remedial amendment rules for
qualified plans under Rev. Proc. 2016-37. For example, IRS will now include changes in the 403(b)
requirements on its annually updated Required Amendments List (RA List). The end of the RAP and plan
amendment deadline for a revised 403(b) requirement will be the end of the second calendar year after the
year in which the change appears on the RA List.
Preapproved Plans Offer Assurance
IRS does not offer determination letters for individually designed 403(b) plans, so sponsors of these plans
can’t receive assurance from IRS that their plan documents comply with Section 403(b). However, IRS
does offer opinion or advisory letters for preapproved prototype and volume submitter 403(b) plans.
IRS has published a list of preapproved 403(b) plan documents for the initial RAP. Sponsors that adopt
one of these preapproved 403(b) plans by the March 31, 2020, deadline will be deemed to comply with the
403(b) requirements during the initial RAP. After the initial RAP, sponsors that want assurance that their
plan documents are in compliance will have to adopt a preapproved plan or switch from an individually
designed to a preapproved plan.
INDIVIDUALLY DESIGNED PLANS
Rev. Proc. 2019-39 establishes RAPs for individually designed plans in the following situations:
•

A newly adopted plan contains provisions that violate the 403(b) requirements or is missing provisions
necessary to comply with those requirements.

•

A change in the 403(b) requirements causes one or more provisions in an existing plan to violate those
requirements (or affects provisions that are integral to a changed 403(b) requirement).

•

An amendment to an existing plan violates the 403(b) requirements.

In each case, the employer must amend its plan to fix the defective provision by the last day of the RAP for
that provision. The rules for these amendment deadlines are different for nongovernmental and
governmental plans.
Nongovernmental Plans
New plans. When an employer adopts a new 403(b) plan, the last day of the RAP — and deadline to fix
any noncompliant or missing provisions — is Dec. 31 of the second calendar year after the calendar year
in which the plan takes effect.
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Example. Tax-exempt organization X adopts a new 403(b) plan effective Jan. 1, 2020. The plan
includes language requiring a six-month suspension of an employee’s elective deferrals after a
hardship distribution. Final IRS hardship distribution regulations issued in 2019 prohibit suspensions of
elective deferrals for all hardship distributions made on or after Jan. 1, 2020. X has until Dec. 31, 2022,
to amend its plan document to correct the noncompliant provision (and the plan in operation must not
suspend elective deferrals after any hardship distributions made on or after Jan. 1, 2020).
Changes in 403(b) requirements. For changes in the 403(b) requirements, the last day of the RAP —
and deadline for amending the plan to comply with the change — is Dec. 31 of the second calendar year
after the year in which the change appears on the RA List.
Example. The facts are the same as the prior example, except X’s plan has been in effect since Jan. 1,
2015. If IRS places its final hardship distribution regulations on the 2019 RA List, X will have until Dec.
31, 2021, to amend its plan to remove the language requiring a suspension of elective deferrals after a
hardship distribution. The plan still must not suspend elective deferrals after a hardship distribution in
the meantime.
The same deadline applies to provisions that are integrally related to a change in the 403(b) requirements
but not required to comply with Section 403(b).
Example. The final hardship regulations add a new safe harbor hardship distribution for losses incurred
by an employee in a federally declared disaster if the employee’s principal residence or principal place
of employment is located in the disaster zone. Plans do not have to offer the new safe harbor, which is
available for distributions made on or after Jan. 1, 2018. Nonetheless, the regulations identify the new
safe harbor as integral to a change in the 403(b) requirements. Sponsor X in the prior example wants
to allow hardship distributions under this new safe harbor starting Oct. 1, 2019. If IRS puts the final
hardship distribution regulations on the 2019 RA List, X will have until Dec. 31, 2021, to amend its plan
to add the new safe harbor distribution. In the meantime, the plan can allow distributions under the
new safe harbor.
Amendments that violate 403(b) requirements. When an employer adopts an amendment that violates
the 403(b) requirements, the last day of the RAP — and deadline for amending the plan to fix the defect —
is Dec. 31 of the second calendar year after the year in which the defective amendment was adopted or
effective (whichever is later).
Example. Tax-exempt organization Y sponsors a 403(b) plan. Y decides to start offering hardship
distributions from its plan on Jan. 1, 2022. The amendment reflecting the change includes language
that requires a six-month suspension of elective deferrals after a hardship distribution. This provision
violates the 2019 final hardship distribution regulations. Y has until Dec. 31, 2024, to amend its plan to
correct the noncompliant provision but must not suspend elective deferrals after a hardship distribution
in the meantime.
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Note on timing. Rev. Proc. 2019-39 says this amendment timing rule applies to a defect “with respect to
an amendment to an existing plan (other than a Form Defect that is related to a change in § 403(b)
Requirements, or that is integral to such a change … .” This would include a discretionary amendment that
violates a 403(b) requirement. Although less clear, this rule would seem to cover any amendment that
violates a 403(b) requirement; IRS clarification of this point would be helpful.
Governmental Plans
For governmental plans, a plan amendment typically requires action by the legislative body with authority
for the plan. Accordingly, the deadline for fixing plan defects is the later of the applicable deadline for
nongovernmental plans (discussed above) or:
•

For new plans, 90 days after the close of the third regular legislative session that begins after the end
of the plan’s initial plan year

•

For amendments required by (or integral to) changes in the 403(b) plan requirements, 90 days after
the close of the third regular legislative session that begins on or after the date the change appears on
the RA List

•

For amendments to fix amendments that violate 403(b) requirements, 90 days after the close of the
third regular legislative session that begins on or after the calendar year in which the amendment is
adopted or effective, whichever is later

PREAPPROVED PLANS
The IRS preapproved plan program gives employers assurance that their plan documents satisfy the
403(b) requirements. (As noted above, IRS does not offer determination letters on individually designed
403(b) plans.) A preapproved plan’s opinion or advisory letter covers the plan document and any adoption
agreement, but not the terms of any investment contracts or other documents incorporated by reference
into an adopting employer’s plan.
Preapproved Plan Cycles
Rev. Proc. 2019-39 establishes a system of recurring 403(b) preapproved plan cycles, during which a
403(b) preapproved plan sponsor will be able to apply for an opinion or advisory letter for its plan. IRS
expects each cycle will last six years. Sponsors will have a one-year window — generally at the beginning
of the cycle — to submit their plans for approval.
When IRS is close to finishing its review of applications for a cycle, the agency will announce the date by
which employers must adopt a newly approved plan — a deadline that IRS expects will be a uniform date
for all adopting employers. Employers will have approximately two years to adopt a newly approved plan.
Here are the timetables for the first two cycles:
•

Cycle 1. The initial 403(b) RAP that ends on March 31, 2020, is the first 403(b) preapproved plan cycle
(Cycle 1). A plan for which a letter is issued for this cycle is considered a Cycle 1 plan.

COPYRIGHT 2019 MERCER LLC. ALL RIGHTS RESERVED.

Page 5
LAW & POLICY GROUP | GRIST
IRS CREATES PROGRAM FOR 403(b) PLAN DOCUMENT COMPLIANCE

•

Cycle 2. Cycle 2 will begin immediately after March 31, 2020. However, IRS doesn’t expect the
submission period for Cycle 2 to begin until 2023. Before then, IRS will issue additional guidance on
the submission procedures and a cumulative list of changes in the 403(b) plan requirements that
weren’t considered during Cycle 1 but will be reviewed in Cycle 2.

IRS anticipates the cycle system will continue after Cycle 2.
Interim Amendments
Rev. Proc. 2019-39 requires the preapproved plan sponsor or adopting employer to adopt interim
amendments to comply with changes in the 403(b) requirements occurring during a preapproved plan
cycle. Timely adoption of an interim amendment — or a good faith determination by the sponsor or
adopting employer that an interim amendment isn’t required — will extend the plan’s RAP for the changed
403(b) requirement to the end of the cycle. The employer can then fix any defects in the amendment by
adopting a newly approved plan for the next cycle.
Nongovernmental plans. For a nongovernmental plan, an interim amendment is due by Dec. 31 of the
calendar year after the calendar year in which the changed 403(b) requirement takes effect for the plan.
Governmental plans. For governmental plans, the interim amendment deadline is the later of the deadline
for nongovernmental employers or 90 days after the legislative body authorized to amend the plan closes
its third regular legislative session that begins on or after the date the change takes effect for the plan.
TRANSITION RULES
Although the initial 403(b) RAP is scheduled to end on March 31, 2020, Rev. Proc. 2019-39 includes
transition rules to ensure that the time available for correcting a provision that arises near the end of the
initial RAP is at least as long as the time that would be available to adopt remedial amendments required
after March 31, 2020.
Individually Designed Plans
For individually designed plans with noncompliant provisions arising during the initial RAP, the initial RAP
ends on the later of March 31, 2020, or the last day of the RAP that would apply under the rules that take
effect after March 31, 2020.
Example. Tax-exempt employer A adopts a discretionary amendment effective Jan. 1, 2018. The
amendment violates a 403(b) requirement. A has until Dec. 31, 2020 — the last day of the RAP for
amendments that violate 403(b) under the rules that apply after March 31, 2020 — to correct the
defective amendment.
Example. The facts are the same as the prior example, except the discretionary amendment is
effective Jan. 1, 2017. A has until March 31, 2020, to correct the defective amendment.
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However, for document defects related to changes in the 403(b) requirements, the transition rule applies
only if the defect arises after 2018 (because changes in the 403(b) requirements will not appear on the RA
List prior to 2019).
Example. Tax-exempt employer B sponsors a 403(b) plan that requires suspending an employee’s
elective deferrals for six months after a hardship distribution. However, the final hardship distribution
rules prohibit suspensions for distributions on or after Jan. 1, 2020. If the 2019 RA List includes the
final hardship distribution regulations, then B will have until Dec. 31, 2021, to amend its plan to comply
with those regulations.
Preapproved Plans
For preapproved plans, the transition relief extends the initial RAP for defects arising near the end of the
RAP until at least the end of Cycle 2 if certain conditions are met. IRS will announce exactly when the
extended initial RAP will end near the close of Cycle 2.
Change in 403(b) requirements. If the amendment is needed to comply with revised 403(b) requirements
or is integral to a change in the requirements, the preapproved plan sponsor or adopting employer must
adopt a conforming amendment (or determine in good faith that an amendment isn’t required) by March
31, 2020, or if later, the end of the calendar year after the year in which the change is effective for the plan.
Amendment that violates 403(b). The extended RAP is available for a plan amendment made on or after
Jan. 1, 2018, that violates the 403(b) requirements. If the noncompliant amendment was made before Jan.
1, 2018, the initial RAP will end on March 31, 2020.
DISCRETIONARY AMENDMENTS
Rev. Proc. 2019-39 includes deadlines for employers to amend their plans to reflect optional plan-design
changes unrelated to a revised 403(b) requirement (called discretionary amendments). The discretionary
amendment deadlines — which apply for plan years starting on or after Jan. 1, 2020 — are the same for
individually designed and preapproved plans, but different rules apply to nongovernmental and
governmental employers.
•

Nongovernmental plans. Nongovernmental employers must adopt discretionary amendments by the
end of the plan year in which the change is operationally put into effect.

•

Governmental plans. Governmental employers must amend their plans by the later of (i) the deadline
for nongovernmental employers, or (ii) 90 days after the legislative body with authority to amend the
plan ends its second regular legislative session that begins on or after the date the amendment is
operationally put into effect.

Rev. Proc. 2019-39 doesn’t specifically address the rules for correcting a discretionary amendment to a
preapproved plan that violates the 403(b) requirements. Presumably, timely adoption of the discretionary
amendment should extend the RAP for correcting the defective amendment until the end of the thencurrent cycle.
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OPERATIONAL COMPLIANCE REQUIRED
Sponsors must ensure plan operations follow revised 403(b) requirements when they take effect, even
before the applicable amendment deadline. IRS intends to put 403(b) changes on its Operational
Compliance List to help sponsors comply.
If plan operations fail to comply, then the sponsor does not get the benefit of the RAP for the document
defect. For example, if a plan 403(b) plan suspends elective deferrals after a hardship distribution made
after 2019 (contrary to the 2019 hardship distribution regulations), then the plan amendment eliminating
the suspension provision can’t be retroactive to Jan. 1, 2020 (and won’t correct the operational failure).
ADDITIONAL INFORMATION FOR ALL 403(b) PLANS
The following information applies to both individually designed and preapproved 403(b) plans.
Amendment deadlines by statute or regulation. The amendment deadlines discussed above apply
unless a statutory provision or IRS guidance sets a different amendment deadline.
Terminating plans. The termination of a 403(b) plan will shorten its RAP. Plan provisions that don’t
comply with the 403(b) requirements must be corrected in connection with the termination, even if a
change in the requirements hasn’t yet shown up on the RA List.
Failure to meet amendment deadlines. If an employer fails to meet an amendment deadline, the
employer may still be able to correct under the IRS’s Employee Plans Compliance Resolution System.
RELATED RESOURCES
Non-Mercer Resources
• Rev. Proc. 2019-39 (IRS, Sept. 30, 2019)
•

Required Amendments List (IRS)

•

Operational Compliance List (IRS)

•

Employee Plans Compliance Resolution System (IRS)

•

403(b) Preapproved Plan Program FAQs — Remedial Amendment Period (IRS)

•

Rev. Proc. 2016-37 (IRS, June 29, 2016)

Mercer Law & Policy Resources
• IRS Finalizes Hardship Distribution Rules (Sept. 25, 2019)
•

IRS Expands Self-Correction Program for Fixing Retirement Plan Errors (May 1, 2019)

•

IRS Updates FAQs for Preapproved Retirement Plans (Feb. 26, 2019)
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APPENDIX: 403(b) PLAN AMENDMENT RULES AFTER MARCH 31, 2020
These tables summarize the plan amendment rules after the initial 403(b) RAP expires on March 31, 2020.
RAPs for Individually Designed Plans

INDIVIDUALLY
DESIGNED PL ANS

PL AN AM ENDM ENT DEADLINE*
NONGOVERNMENTAL

GOVERNM ENT AL

Amending a new plan to
fix provisions that violate
403(b) requirements or to
add missing provisions

Dec. 31 of second calendar year after
year in which the plan is put into effect

Later of either:

Amending an existing plan
to comply with revised
403(b) requirements
(including provisions
integral to a changed
403(b) requirement)

Dec. 31 of second calendar year after
year in which the change appears on
RA List

Later of either:

Fixing a defective
amendment to an existing
plan

Dec. 31 of second calendar year after
year in which amendment is adopted
or effective, whichever is later

Later of either:

Discretionary amendments
to existing plan

Last day of plan year in which
discretionary change is operationally
put into effect

Later of either:

•

Nongovernmental deadline

•

90 days after legislative body with
authority to amend the plan ends its
third regular legislative session that
begins after plan’s initial plan year

•

Nongovernmental deadline

•

90 days after legislative body with
authority to amend the plan ends its
third regular legislative session that
begins on or after date the change
appears on RA List

•

Nongovernmental deadline

•

90 days after legislative body with
authority to amend the plan ends its
third regular legislative session that
begins after calendar year in which
the amendment is adopted or
effective, whichever is later

•

Nongovernmental deadline

•

90 days after legislative body with
authority to amend the plan ends its
second regular legislative session
that begins on or after the date the
amendment is operationally put into
effect

* Subject to different deadline established by statute, regulation or other guidance in Internal Revenue Bulletin.
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RAPs for Preapproved Plans

PREAPPROVED
PLANS

PL AN AM ENDM ENT DEADLINE*
NONGOVERNMENTAL

GOVERNM ENT AL

Interim amendment to
comply with change in
403(b) requirements

Dec. 31 of calendar year after calendar
year in which the revised 403(b)
requirement takes effect for the plan

Later of either:

Discretionary
amendment

Last day of plan year in which the
change is operationally put into effect

Later of either:

•

Nongovernmental deadline

•

90 days after legislative body with
authority to amend the plan ends its
third regular legislative session that
begins on or after date the change
becomes effective for the plan

•

Nongovernmental deadline

•

90 days after legislative body with
authority to amend the plan ends its
second regular legislative session
that begins on or after date the
amendment is operationally put into
effect

* Subject to different deadline established by statute, regulation or other guidance in Internal Revenue Bulletin.

Note: Mercer is not engaged in the practice of law, accounting or medicine. Any commentary in this article does
not constitute and is not a substitute for legal, tax or medical advice. Readers of this article should consult a legal,
tax or medical expert for advice on those matters.
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