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The US Supreme Court has agreed to hear IBM’s appeal of the 2nd US Circuit Court of Appeal’s decision
in a stock-drop case against the fiduciary committee for the company’s employee stock ownership plan
(Jander v. Retirement Plans Comm. of IBM, No. 17-3518 (2d Cir. Dec. 10, 2018)).

The plaintiffs claimed the committee acted imprudently by not disclosing that IBM's microelectronics
division, which the company was trying to sell, was overvalued. They argued the committee could have
disclosed the division’s true value in routine quarterly SEC filings instead of waiting until IBM sold the
microelectronics business. Earlier disclosure, they alleged, would have corrected the stock price — but
only by the amount the stock was overvalued — and protected management's reputation and IBM's long-
term prospects as an investment.

The 2nd Circuit found the plaintiffs’ claim met the high pleading standard for stock-drop cases based on
inside information, which the Supreme Court set forth in its 2014 decision in Fifth Third Bancorp v.
Dudenhoeffer, No. 12-751 (S. Ct. June 25, 2014). Under Dudenhoeffer, plaintiffs claiming a fiduciary
breach must suggest a legal alternative course of action and plausibly allege that a prudent fiduciary in the
defendant’s position couldn’t have found that the proposed course of action would have caused more harm
than good to the fund.

The 2nd Circuit’s decision was a surprise. Since Dudenhoeffer, most cases haven’t made it past the
motion-to-dismiss stage. If the Supreme Court allows the decision to stand, the IBM case could be the
beginning of a new wave of stock-drop litigation.
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• Petition for Writ of Certiorari in Retirement Plans Comm. of IBM v. Jander (S. Ct., March 4, 2019)

• Jander v. Retirement Plans Comm. of IBM (2d Cir., Dec. 10, 2018)

http://www.ca2.uscourts.gov/decisions/isysquery/ea686fad-3331-4071-a29e-f631e328f9f9/1/doc/17-3518_op.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/ea686fad-3331-4071-a29e-f631e328f9f9/1/hilite/
https://www.supremecourt.gov/opinions/13pdf/12-751_d18e.pdf
https://www.supremecourt.gov/opinions/13pdf/12-751_d18e.pdf
https://www.supremecourt.gov/DocketPDF/18/18-1165/90623/20190304194440700_18-%20Petition%20for%20Writ.pdf
http://www.ca2.uscourts.gov/decisions/isysquery/ea686fad-3331-4071-a29e-f631e328f9f9/1/doc/17-3518_op.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/ea686fad-3331-4071-a29e-f631e328f9f9/1/hilite/
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• Fifth Third Bancorp v. Dudenhoeffer (S. Ct., June 25, 2014)
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• Second Circuit Revives IBM Stock-Drop Case (Jan. 29, 2019)

Note: Mercer is not engaged in the practice of law, accounting or medicine. Any commentary in this article does
not constitute and is not a substitute for legal, tax or medical advice. Readers of this article should consult a legal,
tax or medical expert for advice on those matters.

https://www.supremecourt.gov/opinions/13pdf/12-751_d18e.pdf
https://www.mercer.com/our-thinking/law-and-policy-group/circuit-revives-ibm-stock-drop-case.html
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